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1. The intensity of the recent economic and finahcrisis, which has hit the
entire world and whose alarming effects have beagnified by the media, has
elicited a strong willingness to participate frothawver the world. For the last few
months, many proposals have been put forward iortgpmemoranda, forums,
papers and other contributions, each intended ge arnew set of international
rules for a more correct regulation of economiatiehs and with a view to
innovating the current system of preventive andseghbent controls over
economic and financial transactions worldwide.

The many proposals for action, as well as the nfere consequential
communiqués issued at the end of the latest G20GEh&ummits, have mainly
been concerned with macroeconomic issues, bute¢batents have often covered
aspects of businesses’ life and even private iovgsinterests, thereby also
assuming microeconomic relevance. The minimum comughenominator of all
such proposals can be summarised in just a few svexgressing a widespread
eagerness to improve the ethics of the businessfiandce environment by
defining and adopting a package of internationatlgepted principles in order to
bring about new légal’ or “global standards on propriety, integrity and
transparency of international economics and finah@ctivity’. New rules and
innovating instruments have been suggested onatie bf these principles with a
view to steering “globalisation” — a phenomenoat thffects every business and
trading operations in the new century — on a rhereficial course

Looking at the macroeconomic aspects from an ésfignEC point of
view, it is possible to observe that this innovatirive is obstructed by certain
obstacles which make it very difficult to arrive m¢cessarily innovating rules
within the EU. These rules should, on the one hapsgarate with certainty what
is prohibited from what is permitted in economiddmancial matters, and, on
the other hand, provide more effective, consisyesypplied controls over financial
institution. | am obviously thinking of the contrast of theutezone” with the

! About the factors determining the globalizatiorepbmenon, seeASTA MARIA, European
Economic Law 2Austin, Boston, Chicago, New York, The Netherlgn2009, pp. 182t seqq.
242et seqqand 358t seqq.

2 About the present European regulatory framewark, SNTA MARIA, European Economic Law
cit., p. 380et seq



“non-eurozone®, considering that the latter includes, among atherose States
which have chosen to remain outside the “euro ané#fieir own accord, such as
the United Kingdom and Denmark, which retain thmErmanent “opt-out” status,
but also Sweden, which is lying in a sort of le@ialbo, outside the standard
schemé

It is also important to remember that the ECB oaly exercise real powers
over the sixteen countries participating in the rbewarea”, not over those
belonging to the “non-euro area”, whatever the agmasfor their being not
members of the “euro area” for the time b&ing

Thus, at the Community level, while the most suéadwlution to face the
crisis appears to be a “spontaneous” council oBUés principal Member States,
outside any institutional framework and in conaeith the world’s other powers,
it is difficult to expect that major innovating afges can be introduced in
economic and monetary matters in the short rurgesamy such change would
necessarily require unanimous approval from allthef twenty-seven Member
States. New indications will certainly result frahe huge work the Commission
is doing, but I am afraid we will have to wait uritie end of the crisis before the
Community engine can be restarted with the purpbold.

However, since what has made the current crisstrkingly apparent has
been its “global’ quality, a “Community-specificokition would — as complex
as its achievement may be — have a limited readhnepuld, therefore, seem to
be inadequate in itself to face as well the preseisis as any future hazards.
Therefore, a true reform of the entire system aally be expected to come from
international channels.

Because of the situation just described aboveyriaste individuals have
been affected in their financial interests by thierent crisis, regardless of their
home countries, they have come to nurture unprecedgervasive expectations,
even higher than those that ushered in the Braffonds Agreement (1945) and
the GATT (1947) following the end of World War I widespread opinion is
that any possible prospects for a systemic refoapable both to mitigate the
impact of the deep financial difficulties real eoames currently encounter across
the globe and to face future crises promptly arielcéfely are bound to depend
on shared decisions “collectively” taken by as m&tgtes as possible (not the
major ones alone) on the contents and efficacyeof rules developed by experts
called upon to collaborate with individual Statesl @arganisations of States.

% Please, see my book quoted above, pp.et8@qq 208et seqgand, especially, 214t seqq

* Only Denmark and the three Baltic States are otlgenembers of a system (ERMII) which
limits domestic currency bands of fluctuation agaithe euro to +/- 2.25% for the former and to
+/- 15% for the latter. As for all the other Stategside the Euro area, fluctuation bands is free
(quite beyond any restrictive regulations of therfer European Monetary System).

® See BNTA MARIA, op. cit, pp. 205et seqq. 208 et seqq.and, for critical comments on the
doublestandard p. 211et seqq.



2.  Many have urged more democracy in the manageofeahie International
Monetary Fund and the World Bank through greatpragentation of developing
countries.

Major support to the definition of new rules hasme from the Italian
Presidency of the G8 Summit, which, together wiih ©ECD, developed a set of
documents which were disclosed to the general pulmh 13 June 2009 and
approved, as a whole, at the L’Aquila G8 Sunimi¢sulting in twelve new rules
fully open to further contributiods

Yet, quite beyond the changes made to the criferiamppointment to the
managing bodies of the IMF or the WB, to the predeg which either can take
support measures and to the requirements for difgito such measures, the real
issue arising from the ashes of Bretton Woods i ho identify and bring
forward newminimumrules to regulate exchange rates. For there isuch rule
for the time being, save for the unspecific prawis contained in Article IV,
Section 1, of the IMF's Articles of Agreement sewkiorderly exchange
arrangements and prohibiting — rather, earnestysang against — competitive
devaluation.

It should be specified, in my view, when and toawkextent targeted
currency underquotation — a result of the rele\&ate’s individual policies —
can legitimately be resorted to without causingalabces apt to degenerate into
protectionism in whatever form and to become aoseridistorting factor in the
“uniform” application of competition rules in tlggobal market

Without considering the exchange rate of the UBadto the euro (which
has obviously been agreed to by the United Statéghee States of the eurozone),
there have recently been dazzling examples of oMy currency
underquotation. Just think of China with its “selgii currency basket, which
keeps the yuan linked to the US dollar in fact espite the unique, fast-moving
development of the Chinese economy (China’s GDP gmwing 6%, while the
United States’ is declining 4% and EU about 4.2%jYesulting in the yuan being
heavily devalued against the euro.

Another instance of utter confusion in the fiefdegchange rates is Russia.
The ruble has been devalued more than twenty towesthe last few months —
by over 15% against the euro since early 2009 —haasbeen the case with the
currencies of Russia’s neighbouring countries, farrmembers of the Soviet
Union.

® | refer to The Lecce Framework, towards a Global Standard Fooperty, Integrity and
Transparency of International Economic and Finahdéiativity.

" See as published in The Global Standard Blog ofe thOECD,
(https://community.oecd.org/community/gcls/blog/20¥ /06/12-principles-for-a-strong-fair-and-
clean-economy), under the headi@tpbal Charter/Legal Standard: 12 Principles forSirong,
Fair and Clean EconomyMost of those principles confirm to be microecomoin nature.



The issue is also quite topical within the EU, thlouin respect of the
exchange rates of the sixteen Member States’ siogleency to the individual
currencies of the other eleven Member States whichs indicated above — are
not members of the eurozone for various reasong. fgdund sterling, with
fluctuations exceeding the +30% band from the ohigion of the euro to mid-
2008, has devalued by more than 15% against the iruthe last few months.
Though the Swedish krona had largely remained estabtil September 2008, it
has recently been devalued about 12% against tloe €e domestic currencies
of the Eastern European countries newly acced#tet&uropean Union have also
been devalued against the EU’s single currency.

Distortions of exchange rates are even more diseipwithin the
European Union as they occur in a market othenatsesidered “single” for all
purposes and, lacking suitable correctives to eatil such distortions, serious
inequalities occur between undertakings operatinthé same market, which are
bound to impair proper application of competitiaries and, above all, of the
rules on individual State aid or State aid redime

The plainest solution of such problem lies in daiaing new minimum
rules for the rates of exchange or, in the altéreain introducing anew currency
unit into the scheme of the currency basket, to be sdely for payments
relating to international transactions involvingpogs and servicés

3.  Even before taking action on the “system”, taafércemeritissue must be
faced. | do not believe it so important that a éamgumber of new rules are
introduced. It should be remembered that the eafoent of restrictive rules can
entail costs that would be unbearable if the inéehalddressees are too many.

As a follow-up to the general condemnation of spsore financial
activities, | wonder whether it would not be wise distinguish very clearly
among users. If private individuals must unavoigdi® free, whether in isolation
or in association, so long as they are correctfiprmed, to use financial
derivatives® or other highly speculative financial instrumefitsthe same way as
individuals are at full liberty to go horse-racetthmgy or casino gambling with
their savings or even all of their assets), | wantisuch behaviours should not be

8 | refer to my book often quoted here, p. 4268eqq

° A similar solution has been envisaged by Ministeemonti in the last few months. Not far
removed from it is the proposal of the Governothaf People’s Bank of China, who favours the
use ofspecial drawing rightgor cross-border payments.

1% Obviously, | am referring neither to the so-calfgdhin vanilla’ or hedging derivatives nor to
swaps, which are necessary contracts to protedersaagainst foreign exchange risk in the
international markets.



prohibited outright to banks and other financiastitutions, which should be
barred fromspeculatingfor their own account under threat of severe pirsil.

Any new rules should bestraightforward precise and directly
enforceable

| have no doubt that the “international treaty’aidar better instrument
than the use of vague proclamations — reminiscantbest, of “soft law”
provisions — with a view to facile results. Furthere, through the customary
mechanisms for the adjustment of the ContractirageSt internal systems of law
to the rules of an international treaty, the reswdtld beuniformtransposition of
treaty rules into the individual domestic systembjch would thus provide the
source of subjective rights and legal obligatiomec@d on private individuals,
who will then have standing to rely on them in it as well as horizontal
disputes (to use settled Community terminologygach relevant domestic Court.

In the different domestic systems of law, infringirany treaty rule
qualified as “imperative” or “mandatory” could alsmtail the invalidity of the
underlying private-law instrument or result in ot liability of the public entity
that benefited therefrom, which will be punishedadingly alongside the bodily
infringer*2

In my view, the optimal approach would be, a “gahergreement on
economics and finance” (to follow the successful®MEATT approach in words
as well) to operate as an umbrella instrument fibreaisting international
conventions in economic and monetary matters, ti@reement of which should
adequately be coordinated, also including the matgtial treaties already in force
to suppress such morbid conditions as bribery, mdamendering, terrorism and
pollution, all of which instruments should be exted to any new Contracting
States along with the introduction of measuresémrdination on an international
level®. Further connections could be sought in relationthte existing set of
bilateral conventions on double taxation patteraier the most advanced OECD
Model Convention, by extending and reinforcing theutual information

1 Moreover, the banks, should be required to ingasti quite carefully, based on objective,
verifiable criteria, into the financing plans ofiyate equity funds and each applicant fund’s legal,
economic and financial position in connection whhb relevant acquisition project.

12 Refer to the OECD Report issued on 17 October 201t the state of implementation of the
Convention on Combating Bribery and to a bill (tigribery Bill"), currently laying before the
UK Parliament, which contains administrative lidhil principles and criteria applying to
companies and public entities responsible for ffigilto prevent bribery”. It is my view that the
same approach should be taken to all internationalinal offences. If the deterrence effects so
many have advocated are earnestly sought, thisdwoelthe ideal approach. Under the Italian
system of law, the issue of the “administrativelbility of a company or a public entity liable for
criminal offences is governed by Legislative Dech 231/2002, whose scope for application
ratione materiaehas considerably been expanded following subsécareendments based on a
different rationale.

'3 About the current structure of international cawgien in these matters, seeaANSA MARIA,
European Economic Lavoc. cit, p. 368et seqq.



exchange commitments of the Contracting Statesatahorities and eliminating
banking secrecy to a material extent.

Further, as drawing up a multilateral conventionyneke years before
being submitted, | believe it important to set theal medio temporeand provide
such an effort with a sound basis already at this.t

At this stage, though the G20 Partners come fromynd#ferent countries
and political environments, they are fully equippediim realistically at defining
at least someommon ethical principleso be adopted as early as the next
Pittsburgh, Pa, Summit and on which the widest eagence of States should be
prompted.

4. Against the international background of growirexpectations and
widespread willingness to participate just desatibbove, the Encyclical Letter
Caritas in Veritaté® issued by Benedict XVI on 29 June 2009 has comanas
invaluable contribution both to the identificatiaf the causes — not only
economic but social and human as well — of theeoarcrisis and to the
determination of possible approaches to its saiutio

At the root of the papal message is the concegmtessed by the very title of
the Encyclical, which is reflected in the conjupatiof Caritas with Veritas
Hence, the call for the vocation to giving as aenednt of fundamental
importance in man’s choices at all levels of caligland responsibility, based on
the love for God but also on brotherhood among lesofBrotherhood translates
into the close link okubsidiaritywith solidarity, two principles that must direct
cooperation for developmenquite beyond the economic dimension alone,
offering a ‘wonderful opportunity for encounter between culsuzed peoplés

The high religious inspiration underlying the camis of the Encyclical has
not prevented the Pontiff from putting forward coete assessments as the logical
evolution of concepts already enunciated by Popal P& in the Encyclical
Populorum Progressig over forty years ago, which is the starting pafthe
present Encyclical. This continuity of thought ypital of the social doctrine of
the Church, whose remote origins can be traced badke Gospels and the
writings of the Fathers of the Church and which taseloped throughout the
previous encyclicals with a social and politicalntant, from Populorum
Progressioto Pacem in Terri& of John XXIII, Centesimus Anndisof John Paul

4 Obviously drawn up in Latin, it has been publisfirethe principal languages of the world. The
Italian edition has been published by thiereria Editrice Vaticana Vatican City, 2009.

!> Drawn up in Latin and published in the principmhguages of the world, it is available on the
website http://www.vatican.va/holy_father/paul_wiggclicals/documents/hf_p
vi_enc_26031967_populorum_it.html

'® Drawn up in Latin and published in the principahguages of the world, it is available on the
website http://www.vatican.va/holy_father/john_xencyclicals/documents/hf_j-
xxiii_enc_11041963_pacem_it.html



Il and Rerum Novarurf of Leo XIII, the first “social” Encyclical, whicthad a
paramount influence, in the early twentieth centwy the definition of the
relationships between capital and labour for tleegaition of the value of private
ownership and for the protection of the workerg'ecoghts under an approach to
the Christian way of living together in utter cadr with the views pertaining to
the Marxist culture then burgeoning.

5. Patently present in previous “social” Encyclecé the awareness that the
social question has long acquired a global dimen3idin the present day,
however, individual and group effort within thesguntries is no longer enough.
The world situation requireshe concerted effort of everyone, a thorough
examination of every facet of the problem — spaa&bnomic, cultural and
spiritual. The Church, which has long experience in humdairafand has no
desire to be involved in the political activitieamy nation, ‘seeks but one goal:
to carry forward the work of Christ under the leddhe befriending Spirit. And
Christ entered this world to give witness to thehr(Cf.Jn 18.37); to save, not to
judge; to serve, not to be served. (@.3.17; Mt 20.28;Mk 10.45)". Founded to
build the kingdom of heaven on earth rather thaadguire temporal power, the
Church openly avows thahe two powers — Church and State — are distinct
from one another; that each is supreme in its owhese of competencyBut
since the Church does dwell among m&me has the dutiof scrutinizing the
signs of the times and of interpreting them inlidjlet of the Gospe!'%.

In the last encyclical, Pope Benedict XVI, in dephg such remarks
from today’s point of view, ponders mainly over tbauses of the economic-
financial crisis: “the foremost news ishe outbreak of the planetary
interdependencenow commonly known aglobalization..”?!. However, he had
already offered a thought somehow veiled in sadriassiore globalized society
makes us close togetheyt does not make us broth&rs

The analysis covers the degenerative aspects g@igeeveryday life as
well as those emerging in the relations among Stdte both cases, there are

" Drawn up in Latin and published in the principmhguages of the world, it is available on the
website http://www.vatican.va/holy_father/john_paiséncyclicals/documents/hf_jp-
ii_enc_01051991 centesimus-annus_it.html

'8 Drawn up and published in the principal languagiethe world, it is available on the website
http://www.vatican.va/holy_father/leo_xiii/encydils/documents/hf_|-xiii_enc_15051891 rerum-
novarum_it.html

19 SeeMater et MagistraAAS53 (1961), para. 440 ambpulorum Progressi¢1967), para. 2.

20 Emphasis added.

1 See paragraph 33.

2 Emphasis added.



continuous references to ethics as well agantas man is the centre of any
necessary innovating future relationships, helpg@rigoing cooperation among
the States in the common pursuance of a new wortttro— not in the
economical transnational relations althe

The great challenge “is to demonstrate, in thinking behaviour, not only
that traditional principles of social ethics likwansparency, honesty and
responsibility cannot be ignored or attenuated, but also thatdmmercial
relationshipsthe principle ofgratuitousnessnd the logic ofjift as an expression
of fraternity can and mudind their place within normal economic activit§*
Eagerness to help others is such tlatatity goes beyond justitetranscends
reciprocity and fully displays its constructive pew

In the stringent analysis that follows these thasigall major issues of the
world of today are scrutinized, from the notion afjlobalized marketo the
impact of outsourcingof production, and its conflicting social and econo
aspects, which affect the labour environment botthe outsourcing enterprise’s
home State and in the host Stateto migration processesto mankind's
relationship to the naturahvironmentwhich must be viewed as God’s gift to be
used responsibly by m&h and to a better use of all thfe globe’s resourceand,
generally, profit to be viewed as “a means of achieving the goal ohae
humane market and sociefy”

The positive awareness of the emergence of newsfafnenterprise, both
for profit and for no profit — which also need gdate legal and fiscal regulation
in every country — is accompanied with a genealilfor greater corporatgocial

% In Populorum Progressioparagraph 26, Pope Paul VI stressed that: “Ec@®is supposed to
be in the service of man” and, further, at paralgrd@: “The ultimate goal is a fullbodied
humanism” and at para. 66, under the title “WorldsvBrotherly Love”, “Human society is sorely
ill. The cause is not so much the depletion of radtresources (...); it is rather the weakening of
brotherly ties between individuals and nations.”.

24 Seecaritas in Veritate paragraph 36. Emphasis add&te obligations stemming from human
and supernatural brotherhood “present a threedbl@jation” — stressed Paul VI Populorum
Progressio loc. cit, par. 44 — “mutual solidarity, the aid that theher nations must give to
developing nations; social justice, the rectifioatiof trade relations between strong and weak
nations; universal charity, the effort to build am® humane world community, where all can give
and receive, and where the progress of some ibowght at the expense of others. The matter is
urgent, for on it depends the future of world ¢iation.”.

%5 |bid., para. 40.
% |bid., para. 48.

2" |bid., para. 46.



responsibility®, but also with the consideration that theonsumers and their
association§ as an emerging new political power, itself autesof global
interconnectedness, have Specific social responsibilitywhich goes hand-in-
hand with the social responsibility of the entespi?’.

The Encyclical also offers a realistic criticismtle exceedingly high costs
of international cooperation, which are incurred meaintain international
organisations’ “bureaucratic and administrative hiaery”. The addressees of
this criticism are those who use public resouraefinds raised through private
donors’ charity for their own preservation and diibem from the institutional
purpose of developmefit Therefore, the Encyclical advocates the commitroén
all international agencies and non-governmentalamgations tocomplete
transparency informing donors and the public of the percentafjéhe funds so
raised allocated to programmes of cooperation, dbeial content of those
programmes and, finally, the detailed expenditdrd® institution itseff-

In concluding his Encyclical, the internationalntents of which | have
briefly summarised above, Benedict XVI, in additibm his continuous calls
addressed not only to governments but also to hueargsuti singulias well as
in associatiorns, urges the States of the world to develop a refofrthe United
Nations Organisatiof and the international economic and financial

8 See, agairibid., para. 40. On the subject, s MARIA, Op. Cit.

% |bid., paragraph 66. A more incisive role for consurisrslesirable for building economic
democracy, “as long as they themselves are notpukated by associations that do not truly
represent them”.

0 \bid., para. 47.
! Ibid.

%2 paragraphs 17 and 47 contain two quotations fRmpulorum Progressi@f Pope Paul VI,
paragraphs 15ldc. cit, 265) and 77 I¢c.cit, 295), respectively, remindful of the Catholic
principle that each human being or nation, whatéeethe outside influence on either, is the chief
architect of his or its success or failure. As fiations, it is stressed that they cannot accomplish
their own developmerit isolation

% In February 2009, following the resolution adoptdthe 62 session of the UN General
Assembly on 15 September 2008, concerning the Bgdlouncil reform, intergovernmental
negotiations were started on that reform in NewKky @\t this time, the main draft proposals are
those emanating from the G4 (Germany, Japan, laddh Brazil), the African Union (whose
members are 53 African countries), the S5 (SmalCs®)sta Rica, Jordan, Liechtenstein, Singapore
and Switzerland), the group of the present perntanembers (USA, UK, France, Russian
Federation and China), and the UFC (United for @osss), a group comprised of several States,
Italy among them. For an in-depth analysis of thfeieknt reform draft proposals, see Preschern,
La Riforma del Consiglio di Sicurezza dagli annd'8d oggi: problemi e prospettivpublished

by Istituto di Affari Internazionali (2009), sumnising the basic features of the various drafts.
This document also investigates into the involssié of the EU’s common representation within
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architecturé®. What is needed in order to face the presenttituis a truevorld
political authority, whose active members should not be the most polwgtates
alone, and which, as already advocated by Leo XHguld be regulated by law,
observe the principles of subsidiarity and solijaseek to establish the common
good and make a commitment ®eturing authentic integral human development
inspired by the values of charity in trtifR Such an authority should be
universally recognised and vested with enforcernpemters to make its decisions
fully effective and effectual within the ambit afternational law.

This is a high-impact plan and by no means onedhaa readily and easily
be implemented, but the Pontiff relies, in this tba help of Gotf because “apart
from me you can do nothingf"

the Security Council, highlighting the obstaclesvnencountered by the project, foremost among
which the impossibility to regard the European Wnis a “State” — a core requirement for being
admitted as a member of the United Nations (thei€bllowed to attend the General Assembly
Meetings in an observer’s capacity).

% SeeCaritas in Veritate paragraph 67. Not so far removed from the salutiam suggesting in
the final part of paragraph 3 of this paper.

% pacem in Terrisloc. cit, 293.

3 SeeCaritas in Veritateibid.

%" Ibid., paragraph 78, in th@ospel of John15:5. The whole passage is: “| am the vine; yau a
the branches. The one who remaingne — and | in him — beamsuch fruit,because apart from me
you can accomplishothing”.



